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Dear Representative: 

'J omorrow, tb: House of RcpR5Cn\ative.~ is se:hcduled to con..iller the most Draconian rutrietions on 
tbe legal rights of people injured or killild by amSic-.l1 malpractice of any stale in Ihe nation. The5e 
~rictiOllS ~ part of tbe D.C. Appropriations bill. The unoomciooable pleaSUre.. atlached to this 
al'JlfClPriatioll5 bill by Rep_ Charles Taylor would slued D_C. '. laws that prolect Us from phy61eian$ and 
hospitals who maim lIIId sometimes kill because: they lIR careless ur oulrigbt incompeteDt. Tbc proPQSQI is 
unfllir iIJId unwise. We urge you to support any amcnd=nt to ~trilr." Ihis extraneous provi~ion from the bill. 

The Taylor provjliion~ ~ould not only limit the liability of medical profes~ional. and medical 
fEilities, il would also limillhe liability of manufacturers of defectiv" mcdi\:al devices am! dnir. Even 
health insurllnce companics that deny bcnc:fits in bad faith would be pr~ted by this biD. Many of thCllc 
mlricUon§ do not exist in any IIlate in the country. and \be injurie.. and deaths they will ca\l.oc are uDtQld. 
Rep. Taylor's boJnetOWII cOII$tiluents wouldn't put up with being Iumlan guinea pigs. The rcsidmt. o{ Ihe 
DiSlnel shouldn'l have to put up with it either. 

AmQnl the bill" mos' di~turbiJI3 provision .• = the following: 

• Dl'iCrimiDlitocy Cap on NOII-~'Onomlc Damages. Th" bill would I:ap nQn-«onomie damages in 
health care liability IIC:lions at SZ!iO,OOO, no Ulaller what the cir,;uulilances 01' how horrible thl: 
vil:tim's suffering. Non-cconQmic daDlage~ ill<:ludc danlll&CS such"'" losl child-bearing ability. 
di5figu~ment, prolollged pain. or loss of sight This cap is unfair to all con~umcrs bul is particularly 
harmful to certain palients, A cap on non-econoillic damage~ discriminates allain$t the elderly, poor, 
Children and womc:n, Q-pecially lbose nOI CDlploy.:d oulside: tbe "orne:, whose injuries telld to be non· 
economic in nature. It bu~ lower-income people more than the well-to-do. And it hurts minorities 
more than wbite Americans. By capping non-cconomic damages, well·paid working male adults 
will gel more cQmpensalion for tbeir injurie. """aus.: there is 110 cap OD dantages for lost wages. 
Otber5 who sufrer just as much from medicall1l8lpraactia: get less. 

• KliminatiCID ar JoiDt and Severa' Liability fOT NOD'EconcnnIc Dllmages. In addition to the elp, 
tile bill would c:JimiDate joint and acveflll liability of defendants for non-«enomic damages. Under 
current law. if more than one defendant is fully rclipon5ihlc fur malpractice, and one of the 
defendant' cannot paythc jud&mml.!be othu dcfcndanl5 mu~t compcll58te the injured patieDt. The 
bill's elimination of this joinlliabilit)' further etodes D.C. consumcr~' abililY to SC1:k aJust and fair 
recovery. In effect, this penali7.es victims and red\K.'e$ the liability of wrongdoen. without whoOt the 
malpractice could not have occurml . 

. " 
• cap on Punitive DaDia&cs. The blll caps punitive dan.agcs al $250.000 or thn:e times e,;onnmic 

daOtagell. whichever II Jrcater. In addition to di5<:rimimlliJl8ll3ainSI Ihm<: ",ilh lower incomes, this 
cap will dr4malicaJly reduce the ability of D.C.·s civil jusuec system to detet wrongdol.Dg by 
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negligent doctolS. This makes no sen~, given thai a 1993 Publil: Citizen study, "Comparing State 
Medical Boarcb,M 'ho .... ed thai D.C. hll$ one I,f the WOlSt ductuf diSCipline records in the "OIlntry -
ranked 45th nationwide. Without an dfa:tivc di~ciplinary board. punitive damages lII'C tbc only 
means to punish phyaicians for csrcgious wn.ngs. 

• Dar 011 Punitive Damages Agaln.u MaDuraclUrer5 and Sellers of Drugs'and Devices. Thi bill 
. (;tJlllplelely ab~lves t~r' punitive damagc:s companies that make dangerous drugs or medical 

devices Ibat had appro,j4~ofthc Food and On'g Admini.~ion, Prohibiting punitive damages ba.<cd 
on the excuse that the FDA has approved the producl could be disU&truu. fur D.C. Con.'umclS. FDA 
pre-market approval and standard~ are m1nimunL'. At m05~ they establish an acc:cptable currcnl 
level of safely, and rna, only establish a lower safety floor after many concc:sliiuns 10 powerful 
lobbyists. This provision could protect manllfactUtCllI of some oftbe nlOSl notorious FDA-applQved 
produ~ls which have wreaked havoc: on con.-.umen, such a.~ dcfa:tive p",emakcrs and heurt valves 
thai have led to hundreds of dealhs and injUries. 

• Limltatious on Adiollll Against Health lMUnn for Bad t·aUb. The bill's broad definition of 
"health can: liability 8l:tions" that arc subjectt" the above limitations 00 damages include5 civil 
IIctjl)n~ against beallil insuren;. This would make It more difficult rnr WllSUmeIS to 'uc: insurance 
c:omp;mie.~ for bad folill!,.railures In pay legitimate claims .. 

• Periodic paymentll ro~ruturc: 1_ onr $50,000. Thh/provision is tantamount to enacting a 
"payrm:nl plan for wrodkdoc:rs." Periodic payment.. ~alJ7.e nver lime victim.~ who Br\l hit soon 
after an injury with large medical CQI;\s and those wllll must make adju~lments in transportation and 
hou5ing. In addition, bcc:ausc: these payments arc not adjusted for inflation. they rapidly pay fllr 

. fewer needs of innoccnt victims over time. 

"Rc:fonn·' in the area of medical tnalpr8l:tice t<b(luld not take Ihe (orm of ioxulaling wronsdoc:rs lind 
punishing their victims. The epic1enlic o{ medical maJpraclire in thi~ country c:auscs an estimated 80,000 
deaths each year and tllke~ an eDOI1llQll~ financial toll -. as Dlu.1I 3.\ $60 billion iIIUlUally. In contrast, the 
cost~ of mcclielll malpractice insurance are estimated tu he only aruund $6.4 billion In a SltriJlion health 
care Cc~'nomy. 1'hi5 measure won'l reduce: l>eaIth care cosio in the Di5trict. II will only serve to ccstrict the: 
rights of victim5 to hold doctors and hospitals and nlcdical devi"" companie. accountable. It willlClid to 
Icss detcrtCDce, more injuries, more uncompensated victims. and R'euler cost- to taxpaycn who will have 
to fout the bill for people InjUied by malprolcticc: and cJcfectivc medical prudlltts. 

~, 

:" 
The ~wing contern over the qualilY of heallh care in D.C. and this country dCDlands thaI you rejecl 

such brut~) health liability n:striction~ as arc contained in tbe D.C. Appropriations bill. You should focus 
011 enacting measure., to 1ncrea.\C patienL safety. ratber than enacting laws that decrease the liability of 
dociul'l> and otha: dangerous heallh care providers. drug c()mpanics and mcdi<:a1 Gcvicc: manuf8l:tun:rs. 

On bebalf. of Public Citizen and the tens of lhousaod~ of consume,.,. we represent in D.C. and across 
the country, _ urge you tu do all you can to defeat these unfair and discriminatory provj~ons, 

Sin~ly, 

~ 
Presidellt, PublicCiti7.en 
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SEC. 204 

SOC. 205. 

SUMMARY OF HEALTH CARE LIABILITY PROVISIONS 
IN THE D.C. APPROPRIATIONS BILL 

October 1997 

STA1'lJTE OF LIMITATIONS 

A District of Columbia health care liability ill.1ion (defined in se<:. 211) must be brought 
within two years from the dalc the injury Is discovered IIr n;uollllbly should bave been 
discovered, but in DO case can il be broughl n'ur':: Ulan 5 year~ from wbcn the injury 
~urrcd. 

LlMITATIONS ON NONKCONOMlC DAMAG):;S 
:, 

'J'ot.~1 of $250,000 per plllintilT, n:gardlcss of the nUlllber of defendant •. 

No joint liability for NONECONOMIC damag~ Dcfcndan~ who an: fully liable for 
the injury as detenllined by Ihe jury an: only tiable for a proportional .hare of 
NONECONOMIC damages th.1I is based on each defendant's relative percenlage of 
resllOnsibilily for economic domages. 

LIMITA1'JONS ON PUNITIVE DAMAGES 

To the extenl' allowed under D.C. law, puniti"e dam"S"" an: allowed cmIy If the plaintiff 
sho",,~ by eleuT and convincing evidence Ihallhc bann C>lu..:d was either 1) intclltional 
or 2) miDifested a consciou~. nagrant dlsreganJ for others' heallh or $Ilfely. 

The amounl ur punitive damages is capped 8t $250.000 or 3 times ecunuJllie domages, 
wbichever is greider. The clUstencc of this cap CiIIIDot be disclosed to the jury. 

Tl1e cap on pu"itivc.~ applies 10 any health care liability lICliuD in D.C., elLcept where 
punitive damages are a1read)' more limited. 

At the r.::quest of any pOll'ly. the Il'icr of fact (j"dgc or jury) shall eon~ide, whetheT to 
impose punitive dalllaccs in a separate: pru~;ec:dlng. If then: i.~ a sepaTillc proc:ccding, 
evidence relevant (111)' 10 the claim of puoju .. e~ liball be inadmissible in a proceeding 
regarding actual damages. 

PUNITIVE DAMAGES IN DRUG OR DEVICE CASEl;; 

There sball be no punitiv~ danlllgcs awarded against a nlllllufllClurcr or'seller of an)' drug 
or device if the dNg or device was 5l1bj~11O l'DA preffilU'kel approval or the labeling 
was approVed by FDA, or UlC drug or d~vice i. ,,'cllcl'a1ly recogniz.cd a.~, safe and 
effeclivc acc~rdinS 10 fo"DA slaJIdards . 

. -over-
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SEC. ZOO 

SEC. 207 

SEC. 208 

SEC. 211 

SEC. 212 

PUNlnVK DAMAGES IN DllUG Oil DRVlCE CASES, ~VlIl. 

The bar on punitive damage~ docs DOtllP{'ly "&i'in~t tbe manufiICtUfer or seller of a drug 
or device SUbjCC:I tn pn:m;u);et approval which intenlionally withheld information from 
FDA tbill is relevant 10 the claim of injury or made an illegal payment to 1\ FDA official. 

If t~ claim is relilled 10 ~kliJing that is required 10 be tamper resislant under lIHS 
regulations. no punitivlI dam8ge$ can btl awarded unles. the packilging is found by clear 
and convincing evidence to be substantially out of compliance: .. iUI sucb regulations. 

PKlUODlC PA yMt:NTS FOil jo'VTURE LOSSf:S 

If B plaintiff iii awutlllld damages flIT future cconomi~ "nd noneconomic losses of nlore 
then $50,000, no person $hall be required II> pay Ille judgment in a single lump slim; 
jn~, paymenl shall be made 00 8 scheduled b_-d 011 when the court detennine~ the 
daDlag~ arc likcly 10 occur. 

A jUdgment regarding periudie paymenlll cannol ever be rcoprncd. alosent fraud. 

EVIDENCE OF C:OUATERAI. SOURCE J>A ¥MENTS 

A defendant may introdtlce evidence: of CDII~a1 .ouree payments matle It> the plaintiff 
(e.g., health iitsurunce, wclfllle, pen~ion ~efits). If a defendant dU\:& 50, II plaintiff 
may introdllge e"ldcnce of any amollnt thII plaintiff p;1id or i. likely to pay in order to 
secure right~'lo any collateral source paymcnts (e.!! .• prclDiun1<). 

ALTt;NNATIV~ J)JSPUru RF.sOLVTION 

The provj5ion~ on 5tBtutes of limitation. punilive damages, noncct>nomic damag~, 
collateral sources and periodic payments apply to claims resol vcd Ihrough hDR 
mec:hanlsms. 

GENERAL J>llOVISIONS; DEFINITIONS 

The \cnu "Di~trict of Columbia Health Can: Uability Action" includes civil actions 
brought again" health care prvvidcrs (e.g., mcdicalmalpructicc claims). entitics 
obligatcC tQ.provide or pay for health bcnefib under allY health bcnetit plans (c.g.,bad 
faith actions raguin..t health ins\U","s), or the mauufac:tun:c, seller, or prolllote, of a 
mcdiCill product (e.g., product Iiabilily actions). 

NONAPPLICATION TO CERTAIN CLAIMS 

These provisions do nOI apply to actions related to a vac~inc·rcillted injury covered by 
the Public Heallll Service Act, or I.U claims made under f-RlSI\. 

Tbcse pmvisions preempt D.C. law, cxcept they do not i'ft"'mpt D.C. h,w that phICCs 
greater remi .. 1ions on .. cun$umcr'~ abililY to hnld 1\ plainliff liable. 

P.S 
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Btl)'", Up • Concrc:n X(/1tch • C"..titici1 Matt-- GJnb:l! T r:Ii~C W=Lr~h .. Health Res:orch Group # 'l.ic'ga(ion Group 
jQ~n CI:.ybfl"lok. Prdident 

October 7, 1997 ComaCt: Joan Mulhern (202) 546 4996 ex.384 
Joanne Doroshow (202) 5464996 ex. 315 
Brian Dooley (202) 5887703 

STATEMENT OF FR."-NI< Cl."F;MENTE 
Director, Public Citizen's Congru~ Watch 

On the M.edical Malpractice Pro"isions in the D.C. Appropriations BiD 

We are here today because once agaif! a member of Congress wams to impose his 
personal priorities on the residents of the District of Columbia. Charles Taylor of Brevard, North 
Caro~ina. wants to tum us into guinea pigs. He seeks to shred our strong laws that protect us 
from physicians and hospitals who often maim and sometimes kill because they are careless or 
outright incompetent. His hometown constituents wouldn't pUt up with being guinea pigs. And 
we won't either. 

He seeks to impose the most Draconian restrictions on the legal rights of people injured or 
killed by medical malpractice of any state if! the f!aliof!. His proposal is unfair. It is 
discriminatory. It· is life threatening, And it must be stopped. 

This bill not only limits the liability of medical professionals and,medical facilities. It also 
liInits the liability, of manufacturers o~ defective medical devices. Even health insurance 
companies that deny benefits in bad faith would be protected by the Taylor bill. 

No maller how you cut it -- this legislation discriminates. It huns women more than men. 
It hurts children more than adultS. It hurts lower-income people more than ~he "-'ell-to-do. And it 
hjlrts minorities more than white Americans. By capping non-economic damagcs at S250,OOO for 
harm such 'as lost child-bearing ability, disfigurement or loss of sight, well-paid working, male 
adults will be better able to get just c;ompensation for their injuries than others who suffer just as 
much from medical malpractice. And 'it will have a panicularly discriminatory impact on women 
who don't work outside the home, childref!, the elderly and the poor, whose damages tend to be 
non-ec:onomie in nature. 

The bill's cap on punitive damages will dramatically ,cduc¢ th.· ability of D.C.'s civil 
justice system to deter future wrongdoin~ by n"sligent doctors or rnanu1acturers o\" defeeti"., 
drugs and devices. P~nitive damages are a ..... arded by juries lO puniSh wrongdoers for egregious 
misconduct. 

But this bill caps punitive damages 8t 5250,000, or two times compensatory damages, 

R."LIph Na.d~t. fOl,lhdcr 

I""'.~ 
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HEALTH CARE LIABILITY RESTRICTIONS; IN THE 
HOUSE D.C. APPROPRIATIONS BILL -

. AMONG THE CRUELEST IN THE COUNTRY 

-
The House Appropriations Committee has targeted the Disuic:t of Columbi3 with some of the 
cruelest liability restrictions in the country. The House D.C. Appropriations bill would severely 
weaken the legal rights of all D.C. c:onsumers who are injured by malpracticing doCtOTS. 
manut'acturers of defective medical product<. and eve[l health insurance companies that deny 
insuran~ benefits in bad faith. No state in the countl)' has enucted such Draconian and 
discriminatory measures. 

These provisions wilinot reduce the cost.< ofbealth care or medical malpractice insurance. They will 
be detrimental to efforts to impro"e the quality of health care. and will penalize some of the most 
vulnerable members of our community -- the sick and the injured. They would also dramatically 
reduce the ability oqhe civil justice system to deter future wrongdoing. that threatens consumers' 
health and safety. Less deterrence will lead to mOre injUries, more uncompensated victim~ and 
greater Qverall costs to taxpayers: . 

Among tbe most damaging prOVisions !Ire: 

• Cap on non·economic damages at $250,000 and eliminlltion· of joint and severalliabUity 
for non-economic damages. Awards for non-economic loss (injuries such as lost 
child-bearing ability. disfl3uremenr. and loss of sight) compen~ate for the hu~an ~uffering 
accompanying injuries cau~ed by medical malpractice. An arbitrary cap on such damage~ 
would be devastating to those who suffer most. Moreover. the bill makes an unfair 
distinction between econontic damages (e.g. medical expenses and lost wages) and 
non-economic damages. By limiting non-economic damages. this legislation makes a value: 
judgment that high wage·earners are more deserving of compensation than are low-wage 
.... orkers. seniors. children and women who work.in the home. 

• Cap on punitin damage awards at $250,000 or three tim~ the amount of economic 
loss, whi~he"er is greater. In recent times the media has reported on doctors amputating 
the wrong leg; removing tbe wrong breast; removing Ii healthy lung: :l.Ild killing a patieOl by 
negligently administering a let):lal dose of a cancer.fighting Jrug. In these kinds of cases.· the 
availability of punitive damages should not be restricted. Moreover, 68% of punitive danuge 
awards in medical malpractice cases aro: a .... arded to women. most often in cases of sexual 
misconduct by health care: providers. According to II Public Citizen study "Physicians 
Disciplined for Sex-Related Offenses:' released this June. approximately four of eVery 10 
physicians disciplined for. sex-related offen,;es c:ontinu~ [0 practice medicine because of 
everly-lenient actions by regulOllory agencies. Without ildequatc regUlatory enforcement. the 
aVailability (If adequate puai[ive damage. is critical to holding such doctor> accountable. 

~ .... 
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CONGRESS IS THREATENING 
D.C. RESIDENTS' HEALTH 
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The District of Columbia is not immune to medical disasters. In fact, a 1993 Public Citizen "Book, 
Comparing State Medical Boards, foulld that D.C. had one oC the country's lowest rates of disciplining 
doctors. ranked 45th compared with the 50 statcs. ihe medical liability caps proposed in the D.C. 
Appropriations bili will further reduce accountabillty of doctors and hospitals. endangering the health and 
safi:ty or the District'S most vulnerable residents. The District has enoogh medical horror stories without 
giving doctors, hospitals and insurers immunity from people who are. injured by negligence. 

• Cynthia Wh;helman. 3&, has just two year." to IiYC becau.e a doctor failed to detect her breast 
cancer. Early in 1990. she went to a specialist at Georgetown University Medical Center after 
detecting lumps on one breast. The doctor did a biopsy on one lump and found it to be benign. 
However, the doctor fiilled to biopsy another suspicious lump. Concerned, WichelmCl-ll returned to 
the center in January 1991, bllt/he r:ioctor failed /0 order un ltl17asound or ITIL1mmogram. Two 
months later. she saw another Center doctor. who told her to· return in a year. In·October 1991. 
Wicbelman went to a non-Center doctor who biopsied the area and diagnosed her wilh breasr 
canClZr, By thaI point, 1112 cancer had spread 10 her IUllgs. ~nal Law Journal, 8/4/97). 

• In December 1993. Patricia Lawson underwent the amputation of her right ring finger at ·George 
Washington University Medical Center after the Center's· doctors diagnosed a growth on it as 
cancerous. It was later discovered that the gro....-rh wasn't malignant and that Lawson never had 
amc:er. (Legit Tjmes 7/22/96). 

• Co~Princ:e Thompson, a 53-year-old District teacher, died after undergoing surgery on her arm 
in 1992. Complail)ing of a sore throat, chills· and vomiting, Thompson returned to t he medical 
centeI" a week after the operation. She ~ examined by an assistant. who prescribed medicine and 
bed rest. She died the next day. An autopsy revealed massive internal complicalions from her 
surgery that were complelely missed by Ihe assistant. (Ylashington post, 8/7/95). 

• In OctobeT 1991, D. C. resident Lilia Reyes, 44, complained to her physician of abdominal pains, 
bleedins and other problems. Her doctor did not refer Reyes' for a sigmoidoscopY, a normal test 
for colon cancer, and instead diagnosed her problem as irritable bowl syndrome. In AugoSt 1992 
when Reyes undetwent emergency surgery for a blocked colon, she was then diagnosed with colon 
cancer. Her life erptlclancy is greal/y shortwed as a rej"ulr of rhe ~a,lier misdiagnosis. 
(Washington Post, 8/1/95). 

• District resident Damon Briggs, i 9, ha~ cerebral palsy and is confi11ed to a wheelchair for the rest 
of his life because doclors o( Columbia Haspilal for Women bOICh~d his difficli/l birth. 
CWa:Jbjnzron Time~, 216/92). 

• In December 1986, Julie Surland arrived at the Washington Hospital Center for an abortion. While 
perforlI1ing the procedure. Ihe doc/or fai'~d 10 detect a one-inch gash that he hcui made .in 
Sur1and's uteru.s, and dischargeQ her upon completion. AlmoSt immediately, Sur land began to suffer 
massive internal bleeding and was in critical conditio~ .. Rendered "surgically menopausal" al age 

I /9, Suriand is permanenrly unable 10 hear another chi ttl. (W i\!ihjn gtan Post. 12/19/89). 
Improving medical care in D.C. should be a top priority of Congress. Instead, the House Appropriations 
Committee is trying to ram through a measure that would arbitrarily restrict District residents' ri2hts to hold 
bad doctors, hospitals and insurance companies accountable for th~ harm they cause -
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Her ability to understand. think and remember has been permanently damaged. She knows that her 
anticipated career will neller happen. She no longer is able to participate in the recreational activities 
that she oncc did. Sile knows that her normal life was taken away from her because of the medical 
industry's negligence. Cynthia brought a lawsuit. which was settled. against the negligent health care 
providers to hold thern accountable. 

qthis bill had been law ",hen Cynthia· filed her case, she could have recovered no more rhan . 
S7,150 pe' ~ar for he, pain and suffering (assuming she liv~.s until about age 70). 

EVONNE BARBER 

In 1992. Evonne Barber lived and worked in Washington, D.C. She enjoyed trips with her 
husband and family and was active at work, traveling to conferences and meetings. Because of 
medical malpJllctice. Ms. Barber is no ..... a double amputee, unable to work or enjoy many of the 
activities she used to share with her family and colleagues. 

Ms. Barber went to a physician in Washington. D.C. with complaints of leg pain. Following 
some tests, including an aortOgram, the doctor derel1llined that Ms. Barber had pro\?lerns with her 
o;;irc:ulation. Surgety was performed to implant prosthetic grafts to improve her circulation. After the 
swgery, complications arose. Ms. Barber had to be hospitaliud more than once for infections where 
the grafts were placed. Ms. Barber.; doo;;tor failed to rec:ogni2:c the seriousness of the infection and did 
not ·remove the grafts quiddy enough. At. a result, Ms. Barber's legs became severely infected. She 
was forced to have her right leg amputated above the knee and her left leg amputated belo ..... the knee. 

The bill car» pilnirive damages ar $250,000 or three rimes economic losses. This means Evonne 
Barbe, could 1Iot ask aJury to assess more rha" $250.000 in punllives no 11IQller ho .... careless rhe 
jury found the defe1ldants in callS/ng her 17agic ampllialions. Ajury couid not a""ard more dven ifir 
believed rhat mo'e rhall $250,000 was needed 10 pUlli ... h rhe de/endall/s and dela Ihem from making 
che same mistake in the jurure. 

KALJL WlUGHT 

Kalil Wright, now four, was bom in August 1993 at the Columbia Hospital for Women in 
WashingtOn, D.C. Kalil's mother. Tonya.. received reBular prenatal care and had an uncomplicated 
pregnancy with Kalil her first and only child. 

. ," 

After Tonya's due date passed, she was admitted to the hospital to induce labor. The nursing 
notes dQ4;Um,ented adverse signs on a fetal monitor, but they did not respond quickly enough. In 
addition, me attending physician was not told quio;;kly enough that there were warning signals from 
the fetal monitor. When Tonya's doctor finally was notified, she recognized that a caesarean section 
was necessary. However, the doo;;tor did not arrive at the hospital until it was too late to deliver Kalil 
without his suffering severe brain damage from a loss of oxygen . 

Kalil is a beautiful and active boy. but is unable to speak or dress himself or do any of the 
activities that a nortnal4-year-cld boy might do. He suffers from severe mental re.t.1rdation. which 
was caused by the health o;;are providers' negligence. Kalil will need constant care all of his life. But 
just lIS importandy. he haS been deprived forever of hi. chance to lead a normal life. 

If the bilI was 1tN', children U1ce Kalil could gel only nOW/inti" paymemsfor paitt _ .'iNjfering. Their 
families ",auld b" obi" ro.recover medical erpl!llS"-S bUI. i/he liveJ 1'0 "ge 60; Kalil (vllid cmfy 
recover abokr $4,000 per year for losing the chane, to life. Q no,mo{ ~ . 
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October 7, 1997 Contact: Joan Mulhern (202) 546 4996 ex.384 
Joanne Doroshow (202) 546 4996 ex. 315 
Brian Dooley (202) 588 7703 

STATEMENT OF FRANK CU::MI!:NTE 
Director, Public Citizen's Congres, Watch 

On the Medical Malpractice Proilisions in rhe D.C. Appropriations BiD 

We are here today because once again a member of Congress wants to impose his 
personal priorities on the residents of the District of Columbia. Charles Taylor of Brevard, North 
Carolina. wants to tum us into guinea pigs. He seeks to shred our strong laws that protect us 
from physicians and hospitals who often maim and sometimes kill because they are careless or 
outright i~mpetent. His hometown constituents wouldn't put up witb being guinea pigs. And 
we won't either . 

He seeks to impose the most D.raconian restrictions on the legal rights of pe~ple injured or 
killed by medical malpractice of any state in the nation. His proposal is unfair. it is 
discriminatory. It is life threatening. And it must be slopped. 

This bill not only limits the liability ofinedical professionals and,medical facilities. It also 
limits the liability of manufacturers of defective medical devices. Even health insurance 

.' , companies that deny benefits in bad faith would be protected by the Taylor bill. 

No matter how you cut it -- this legislation discriminates. 11 hlJns women more than men. 
It hurts cbildren more than adults. It hurts lower-income people more than the well·to-do. And it 
hJlIls minorities more than white Americans. By capping non-economic damages at $250,000 for 
harm such as lost child-bearing ability, disfigurement or loss of sight, well-paid workins male 
adults will be better able to get just compensation for their injuries than others who suffer just as 
much from medical malpractice. And 'it will have a particularly discriminatory impact on women 
who don't work outside·the home, children, the elderly and the poor, whose damages tend to be 
non-economic in nature. 

The bill's cap on 'punitive damages will dramatically r"due.:: the ability of D.C. 's civil 
justice system to deter future wrongdoing by negligent doctors or m~nutacturers of defective 
drugs 1Il1d, devices. Punitive damages are awarded by juries 10 punish wrongdoers [or egregious 
misconduct. . ' " '.' .... .• . 

But this biil caps punitive danl~ses al $250:600, or twO'tilAes t:~pensatQfly d~ages, . 
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reducing the incentive for hospitals and physicians to exercise the utmost caution. This is 
particularly absurd given that a 1993 Public Citizen study, "Comparing State Medical Boards:' 
showed that D.C. has one of the worst doctor discipline records in the country -- ranked 45th 
nationwide. And it protects the misbehavior of the biggest companies or hospitals. 

~ 00J/008 

Even worse, the bill completely absolves from punitive damases companies that 
manufacwre defective drugs or medical devices that had the stamp of approval of the Food and 
Drug Administration. There are many harmful FDA-approved products that have caused medical 
disastus in the past. This bill should be renamed the Wrongdoers Protection Act, as it would let 
off scot-free companies that manufacture such products that maim or kill. 

It will also be very hannful to women, many of whom suffer each year from sex-related 
offenses by physicians. According to a Public Citizen study released this year, approximately four 
of every 10 physicians disciplined for sex-related offenses continue to practice medicine because 
of overly-lenient actions by regulatory agencies. 

There is an epidemic of medical malpractice in this country. It causes 80,000 dealhs each 
year and takes an enonnous financial toll - as much as $60 billion a year. The COStS of medical 
malpractice insurance are estimated to be only around 54 billion in 8 51 trillion health care 
eC4:)nomy. That's why this measure won't reduce health care costs. It will only serve to restrict 
the rights of medical malpractice victims 10 hold doctors and hospitals and medical device 
companies accountable. It will lead to less· deterrence, to more injuries, to more uncompensated 
victims, and to greatu 0YCt'811 costs to taxpayers. 

Members of Congress enjoy the best health care in the world -- delivered to them at 
taxpayu e;cpense in the confines of Maryland's Bethesda Naval Hospital or in their home town. 
As they sit in the comfort of their plush Capitol Hill offices they should remember that tomorrow 
Congress is not about to experiment with taking away the legal rights of its own members. Only 

.' the rights of average citizens are quashed. 

The growing concern over the quality of health care in this country demands that 
Congress reject such brutal health liability restrictions as are contained in the D.C. 
Appropriations. Congress should focus instead on enacting measures to increase patient safely in 
Washington, such as beefing up the underfunded and understaffed Board of Medicine, rather than 
enacting laws that decrease the liability of doctors arid other dangerous health care providers, 
drug companies and medical device manufacturen. 

### 



.. ", 

,-" 

.. ", 

10/07/97 13:47 FAX~M 
l.~~ ,- I ::J::; I 1 ~ :.liEi..-

NATL ECONOMIC COUNCIL ~ 004/008 

HEALTH CARE LIABILITY RESTRICTIONS IN THE 
HOUSE D.C. APPROPRIATIONS BILL _. 

AMONG THE CRUELEST IN THE COUNTRY 

The House Appropriations Committee has targeted the Dis.lrict of Columbia with some of the 
cruelest liability restrictions in the country. The Housc D.C. Appropriations bill would severely 
weaken the legal rights of all D.C. consumers who are injured by malpracticing doctors. 
manufacturers of defective medical producL~. and even health insurance companies tbat deny 
insurance benefits in bad faith. No Slale in thc counay has enllcted such Draco,nian and 
discriminatory measures. 

~ 
; 

These provisions will not }educe the COSl~ ofheallh care or medical malpractice insurance. They will 
be detrimental to effortS to improve the quality of health care. and will penalize some of Ihe most 
vulnen.ble members of our community - the sick and the injured. They would also dramatically 
reduce the ability of the civil justice system 10 deter future wrongdoing tbat threatens consumers' 
health and safety. Less deterrence will lead 10 more injuries. more uncompensated victims and 
greater overall costs to taxpayers. ' 

Among the most damaging provisions are: 

• Cap on non-economic damages at $250,000 and elimination' of joint and several liability 
for non-economic damages. Awards for non·economic loss (injuries such as lost 
child-bearing abilit)'. disfigurement. and loss of sight) compensate for the human suffering 
accompanying injuries cau~ed by medical malpractice. An arbitrary cap on sucb damages 
would be deva~tating to those who suffer most. Moreover, the bill makes an unfair 
distinction between economic damages (e.g. medical expenses and lost wages) and 
non-economic damages. By limiting non-economic damages. this legislation makes a value 
judgment that high wage-earners are more deserving of compensation than are low-wage 
workers. seniors. children and women .... ·ho work,in the home. 

• Cap on punitive damage awards at $250,000 or three times the amount of economic 
loss, whichever Is greater, In recent times the media has reported on doctors amputating 
the wrong leg: removing tbe wrong breast: removing a healthy lung: and killing a patient by 
negligently admirustering a lethal dose of a cancer· fighting drug. In these kinds of cases. the 
availability of punitive damages should not be rcsaiCtci:l. Moreover, 68% of punitive damage 
awards in medical malpractice cases are awarded to women, most often in cases of sexual 
misconduct by health Cllre providers. According to a Public Citizen study "Physicians 
Disciplined for SCl'I·Related Offenses:' released this June. approximately four of every 10 
physicians disciplined for se,;-cel~ted offense~ continue to practice medicine because of 
overly-lenient actions by regulatory agencies. Without adequate regulatory enfoTC<:D1ent. lhe 
availability of adequate punitive darna£e~ is critical to holding such doctors accountabk. 
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• Prohibiting punitive damages In cases involving drugs or medical devices thai are 
approved. by· the Food and Drug Administration. Prohibiting punitive damage based on 
Ibe excuse Ibat ... ," FDA has approved the product could be: disastrous for D.C. consumer.'. 
FDA pre-market approval and standards scI by the agency arc: minimum safety standards. 
At IIlOSE, they establish an acceptable current level of safety, and may only establish a lower 
safety floor bred by many concessions l<.l powerful lobbies. Manufacturers can discover 
product dangers after a drug or device is marketed and resist modification or recall without 
being guilty ('If withholding or misrepresenting information. This provision could protect 
manufacturers of some of the mosl notorious FDA-approved products which have wreaked 
havoc on consumcrs. such as c!etective pacemakers anc! heart valves that have led to 
hundreds of deaths and injuries. 

• Periodic payments for future losses over $50,000. This provision is tantamount to 
enacting a "paYlJleni plan for wrongdoers." Periodic payments penalize over time victim~ 
who are hit soon after an injury with large medical costs and those who must make 
adjustmentS in iransponation and housing. In addition. because these .payments are not 
adjusted for inflation. they rapidly pay for fewer needs of the innocent victim as time goes 
on. 

These provisions. will do nothing to· address the problem of hc:alth care costs in the District. Medical 
malpl'3Ctice insurance co~ts make up :! minuscule pan of overall health care costs. For example. in 
1991. total health care costs in the United States were about 5750 billion; medical malpractice 
premiums that year were about $4.8 billion. or .6 percent of tOtal heallb care COSts. Moreover, 
according to a recent study by former Federal Insurance Administrator and Texas Insurancc 
ComJDissioner Robert Hunter of the Consumer Federation of America, over the last 10 years, 
medical malpractice premiums, when calculated in constant dollars. have fallen' from $9.5 billion 
to $6.4 billion - a 31 % drop in cost relative to general medical costs. 

Rather Iban limiting victims' rights. Congress should consider instead reforms to reduce medical 
malpractice and improve the quality of health care in the Di~trict. Accordin!; to Public Citizen. the 
board which licenses doctors in D.C. has onc of the worst records for disciplining malpracticing 
doctors. Beuer dC)ctor diSCipline is essentii1.l to reducing the incidence of medical negligence. In 
addition. reform of the insurance industry would ensure sensible underwriting and thereby lower 
costs in Ibe health care system. Insurance companie.~ should charge rates based on a. physician's 
e;o;:pe:ience. so that Ibe small number of doctors re.~ponsible for the most malpractice would pay 
higher premiums. and the majority of good doctors would pay less. 

Approximately 80,000 deaths occur annually due [0 doctor negligence in the country·· more than 
twice the number of motor' vehicle occupants killed each year. With th~ growing concern over health 
care quality in thi~ country, Congress should enact mea.~ures to increase patient safety in 
Washington. DC. not. as this bill would do. decrease the liability or dangerous h ... 'llth care providers . 
drug companies lind medical device manufacturers. 

For more information, contact JODnne Doroshow or Joan Mulhern, 
Public CItizen Congress Watch, (202) 546-4996. 

.... :> 
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CONGRESS IS THREATENING 
D.C. RESIDENTS' HEALTH 

The District of Columbia is nOI immune to medical disasters. In fact, a 1993 Public Citizen Book, 
Cpmparins: State Medical Roards, (ound that D.C. had one or the country's lowest rates of disciplining 
doctors, ranked 45th compared with the 50 states. The medical liability caps proposed in the D.C. 
Appropriatioll$ biU will further reduce accountability of doctors and hospitals, endangering the health and 
safety of the District's most vulnerable residents. The District has enough medical horror stories without 
giving doctors, hospitals and insurers immunity from people who ~re injured by negligence. 

• Cynthia Wichclman, 38, has just 1 .... 0 years to li'lll! because a doctor fcliled to detect her breast 
cancer. Early in 1990, she went to a specialist at Georgetown University Medical Center after 
detecting lumps on one breast. The doctor did a biopsy on one lump and found it to be benign. 
However, the doctor failed to biopsy another suspicious lump. Concerned, Wichelman returnee.! to 
the Center in January 1991, bur the doctOT failed 10 ord",. un ultrasound or mammogram. Two 
months later, she saw another Center doctor. who told her to 'return in a year. In October 1991. 
Wichelman went to a non-Center doctor who biopsied the area and diagnosed her with breast 
cancer. By that point, the cancer had spread to her lungs. (National Law JpumaL 8/4/97). 

• In December 1993. Patricia Lawson underwent the amputation of her right ring finger at George 
Washington University Medical Center after the Center's doctors diagnosed a growth on it as 
cancerous. It was later discovered that the growth wasn't malignant and that Lawson never had 
cancer. (Le~ Times. 7122/96). 

• Costella Prince Thompson, a 53-year-old District teacher, died after undergoing surgery on her ann 
In 1992. Complaining of a sore throat, chills and vomiting, Thompson returned to the medical 
center a week after the operation. She was examined by an assistant. who pres"ribed medicine and 
bed rcst. She died 'he next day. An autopsy revealed massive internal complicalions from her 
surgery thaI were completely missed by the assistant. (Washington post, 8/7/95). 

• In October 1991, D. C. resident Lilia Reyes, 44, complained to her physician of abdominal pains, 
bleedins and other problems. Her doctor did not refer Reyes' for a sigmoidoscopy, a normal test 
~ colon cancer, and instead diagnosed her problem as irritable bowl syndrome. In August 1992 
whc:nReyes underwent emergency surgery for a blocked colon, she was [hen diagnosed with colon 
cancer. Her life expectancy is greatly shortened as a result of the em:!ier misdiagno.~is. 
CWp~binB1oD Post an/95). 

• Distril;t resident Pamon Briggs, 19. has cerebral palsy and is confined to Q whedchair for Ihe rest 
of his life beCauie docror$ af Cohl17.bia Ho.1)iral for Womell botched his difficulT birth. 
(WiI!!bjngrpD Times. 2/6/92). 

• In December 1986, Julie Surland arrived at the Washington Hospital Center for an abortion. While 
performing the procedure, Ille doctor failed to defect Q one-inch gash Ihat hI! had made in 
Surland's uterus, and discharged her upon completion. Almost immediltely. Surland began to suffer 
massi",e internal bleeding and was in critical condition. Rendered PSI'rgically menopal<sal'" at age 
19. Surland Is permanently unable to hear anofher child. (Wjlshing1pn Post, 12/19/89). 

Improving medical care in D.C. should be a tOP priority of Congress. Instead, the HQuse Appropriations 
Committee is trying to ram through a measure that would arbitrarily restrict District reSidents' rights to hold 
bad doctors, hospitals and insurance companies accountable for the harm they cause . 
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BACKGROUND ON DISTRICT OF COLUMBIA PATIENTS 
INJURED BY MEDICAL MALPRACTICE 

MARKSCOIT 

Mark Scott, now seven years old, will never be able to walk, talk or take care of himself 
Mark is carastrophically brain damaged as the result of IT!edical malpmaice. 

Mark WZ5 born February 26, 1990, at the Greater Southeast Community Hospital in 
WashingtOn, D.C. During the course of Mary SCOlt's pregnancy, her doctor determined that she was a 
high-risk patient who required close monitoring. When Mary Scott began to experience labor pains, 
her private attending physician was contacted by telephone. He advised Ma1y to repon to the 
hospital. 

The hospital's notes show that Mary arrived at the labor and delivery suite at 8:05 a.m. on 
February 26. Between 8:05 a.m. and 4 p.m. - when Mary's doctor came to the hospital - no medical 
doetor saw, consulted, examined or had any contact with her, despite the fact she was a high-risk 
patienl The only people who came into contact with Mary Scott were nur.;cs. When the doctor 
finally arrived, the decision was made to perform a caesarean section for "fetal distress and 
c:ephalopelvic disproportio~ • In other Ulords, Mary's pe"~5 was too small anet her doctor anticipated 
a difficult delivery. NotWithstanding the decision to go to delivery because of "fetal distress.' Mark 
ScC?tt was not born until 6:37 p.m. 

After birth. Mark was severely compromised and depressed and had aspirated meconium (a' 
condition that occurs when a baby has a bowel movement in utero and inhales this to;,;in.) As a result 
of this botched - and clearly negligent - delivery, he suffers from seizure disorder, cerebral palsy and 
meotal and motor retardation. At ase sllven. Mark cannot talk, walk or feed himself He has no self
help skills. However, he is aware of his environment and etUoys stimulation. The Scotts' medical 
malpractice lawsuit against the hospital and health care providers settled out of court. 

lfthe bill was law, t:hildren like Mali;: St:otc cOllld gel only nominal paymenu'/or pain and suffering. 
Their families would be able 10 reCOV4r meelit:al t:%p~nses bUI, ifhe Iiws 10 age 60. Mark coulel only 
reCOVl1T about $4,000 peT )Jear for. losing the chance to life a nomlallifo. 

CYNrHIAPADDOCK 

In 1990, Cynthia P~dock of Washington. D. C., was studying for a career in international 
affisirs when she developed the medical condition known as hydrocephalus. This condition is 
accompanied by an abnormal increase in the amount of spinal fluid within [he cranial cavity. 

Cynthia went to a D.C. hospital for what was to be II. fairl>; routine procedure. the placement of 
a shunt to drain the excess fluid. Patients who have shunts generally can lead normal, active lives. 
However. after the surgery Cynthia developed intracr-dtli:1i bleeding while in [he intensive care unit. 
The h05pital staff negligently ·tailed to recognize symptoms of the bleeding for an extremely long 
period, and as a result Ms. Paddock was severely -- and permanently -- inj ured. 

Ms. Paddock underwent emergency surgery 10 repair the hemorrhage. After the surg!'ry sbe 
was completely incapaeitatecl, like a baby. Only after rnORW C1Jf reMbilitation did she regain her 
ability to speak and walk. albeit with a limp and cane and partial, pmnanent paralysis. 

Now 34, Ms. Paddock also has p=rmanent neurological injuries as a result of this negligence . 

, . . 
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Her ability to understand, think and remember has been permanently damaged·. She knows that her 
antic;ip8led career will never happen. She no longer is able to participate in the recreational activities 
that she once did. She knows that her normal life was taken away from her because of the medical 
industry's negligence. Cynthia brought a lawsuit, which was settled, agaiMt the negligent health care 
providers to hold them ac;c;ountable. 

q this bill had been law when Cynthia' filed he' case. she could have ~covered no more rhan 
$7,150 per year for her pain and SlJffering (asSlJming she lives until aboul age 70). 

EVONNE BARBER . 

In 1992, Evonne Barber lived and worked in Washington~ D,C. She enjoyed trips with her 
husband and family and was adive at work, traveling to conferences and meetings. Because of 
medical malpradice. Ms. Barber is now a double amputee. unable to work or enjoy many of the 
activities she used to share with her family and colleagues. ' 

,....(.,1 

.. ' Ms. Barber went to a physician in Washington. D.C. with c;omplaints ofleg pain. Following 

..... 

some tests, inc;luding an aortogram, the doctor determined tbat Ms. Barber had protllems with her 
c;irc;uIBtion. Surgery was performed to implant prosthetic grafts to improve her circulation. After the 
surge:y, complications arose. Ms. Barber had to be hospitalized more than once for infections where 
the pf\s were placed. Ms. Barbers doctor failed to recosnize the seriousness of the infection and did 
not 'remove the grafts quickly enough. As a result, Ms. Barber'S legs became severely infected. Sh~ 
was forc;ed to have her right leg amputated above the knee and her left leg amputated below the knee, 

The btll caps punitive damages ac $250,000 or ,hT~1! rimes economic losus. This means Evonne 
Barb,lIr could not ask ajurY, to assess mOTe rhan $250. 000 in puntdves no mailer how careless the 
jIIryfound the defendants in eaJl.Sing her Iragic ampUlorions. Ajury eouid nol award more eve/! ifiT 
believed that more than $]50,000 was needed 10 punish 'he defendanl$ and deler Ihemfrom maldng 
the same mistake in the fueU/·e. 

KALlL WRIGHT 

Kalil Wright., now four. -..as bom.in August 1993 at the Columbia Hospital for Women in 
Washington, D.C. K.3.Iil's mother. Tonya, received regular prenatal care and had an uncomplicated 
pregnancy with Kalil. her filSt and oniy child. 

After Tonya's due date passed, she was admitted to the hospital to induce labor, The nursing 
notes documented adverse signs on a fetal monitor, but they did not respond quickly enough. In 
adciitiol!., the attending physician was not told quickly enough that there were warning signals from 
the feW monitor. When T.onya's doctor finally was notified. she recognized that a caesarean section 
Was necessary. However. the doctor did not arrive at the hospital until it was too late to deliver Kalil 
without his suffering severe brain damage from a loss of oxygen. 

Kalil is a beautiful and active boy, but is unable to speak or dress himself or do any Oflh", 
activities that a nonnal4-year-old boy might do. He suffers from severe: mental retardation, which 
was caused by the health care providers' neglisenee, Kalil will need constant care all of hi. life. But 
just as imponantly. he has been deprived forever of his chance to lead a normal life. 

lfrhe bill was law, children like Kalil could gel only ht»lillGtt {JQymenrsfor paitt /lIIOtJ :w4Jering. Their 
families would be able 10 recover medical erpe,lS",s but, ifhe fjv~3 1'0 "g~ 60. Kalil, m,ld only 
Meowr about $4,000 pel' year for la.ring the chance 10 lifo ,0 norrnall'iJld . 

. , 
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